UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ARLENE TAVARES,
Plaintiff
C. A. No. 96-614L
V.
UNUM CORPORATI ON

Def endant

OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on the notion for sunmary
judgment filed by defendant Unum Corporation ("UNUM or
"def endant ") pursuant to Rule 56 of the Federal Rules of G vil
Procedure and the cross notion of Arlene Tavares ("Tavares" or
"plaintiff") for partial summary judgnment. At issue is whether
def endant, a Maine Corporation violated 29 U S.C. 881001 et seq.,
known as the Enpl oyee Retirenent Inconme Security Act ("ERI SA"),
specifically 81133 and the regul ati ons pronul gated t hereunder
when it termnated plaintiff's partial disability benefits on
August 15, 1995 and reaffirnmed that termnation for a different
reason on April 22, 1996

In her original conplaint, plaintiff alleged three separate
causes of action against defendant. At an earlier date, this
Court dism ssed Counts Il and Il1l (state law clains preenpted by

ERI SA), leaving only Count | for disposition. 1In Count I,



plaintiff alleges that UNUM viol ated ERI SA, specifically 881133
and 1132(a)(1)(B), when it revoked plaintiff's partial disability
benefits on August 15, 1995 for an erroneous reason and in a
manner which violated the mandate of ERI SA's notice requirenent.
After a review of additional information, UNUM reasserted that
termnation the by letter dated April 22, 1996. Plaintiff clains
that this letter of April 22, 1996 also failed to conply with the
notice requirenents of ERISA and that UNUM in addition, failed
to provide her with a tinely review of that decision. Plaintiff
seeks a determ nation fromthe Court that her partial disability
benefits were wongfully term nated and thus shoul d be reinstated
retroactively to the tinme of initial termnation. In addition,
plaintiff requests a noney judgnent for past due benefits, plus
prej udgnent interest, and attorneys' fees and costs. Defendant
has denied the essential allegations of the conplaint, asserting
that at no tinme did it violate the provisions of ERI SA and thus

seeks judgnent affirmng the term nation of benefits.

Backgr ound

Tavares is an office worker at the Newport Harbor
Cor poration, a Rhode Island Corporation ("NHC') and a partici pant
in the NHC Long TermDisability Plan (the "Plan")!. UNUMis the

The Pl an provides, in part:

"Partial disability" and "partially disabled" mean that
because of injury or sickness the insured, while unable to
performall the material duties of his regular occupation on
a full tinme basis, is

1. perform ng at | east one of the material duties of

2



Clainms Adm nistrator for the Plan. On COctober 21, 1992, as she
was returning to her office froma work related errand, plaintiff
was involved in an autonobile accident. As a result of the

acci dent, Tavares sustained a herniated cervical disc which she
cl ai mrs caused ongoi ng neck and back pain and disconfort. On My
19, 1993, she underwent cervical disc surgery. On Cctober 4,
1993, plaintiff applied for partial long termdisability
benefits, after returning to work on a part tinme basis on

Sept enber 23, 1993. Benefits were provided, but on August 15,
1995, UNUM term nated the partial disability benefits, claimng
that it was unable to properly investigate her claim After
receiving additional information, UNUMresunmed its claiminquiry
but reaffirmed the termnation by letter dated April 22, 1996.

It is undisputed that the injury Tavares initially sustained
prohi bited her fromworking a full forty hour work week during
the tine period in question. By Cctober, 1993, several nonths
after her surgery, she returned to a thirty hour work week and
was hoping to gradually increase her schedule to a full forty

hour week. In a Novenber 19, 1993 note, Dr. John R Parzial e,

his regular occupation . . . on a part-tinme . . .basis,
and
2. currently earning at |east 20% | ess per nonth than

his i ndexed pre-disability earnings due to that sane
injury or sickness.

Disability benefits will cease on the earliest of
1. the date the insured is no | onger disabled;
2. the end of the maxi num benefit period
3. the date the insured s current earnings exceed 80%
of his indexed pre-disability earnings.



her treating physiatrist, stated that plaintiff was restricted to
a thirty hour work week. Plaintiff was al so being seen by Justin
Nash, Ph.D., a clinical psychol ogist and Dr. Janmes MLennan, a
neur osurgeon. Defendant clains that these doctors had
conflicting opinions as to plaintiff's work capacity.

Plaintiff was engaged in litigation with her enployer's
wor kers' conpensation carrier, \Wausau | nsurance Conpany, from
February 15, 1995 to Cctober 17, 1995. During this tinme period,
she was also a plaintiff in a civil tort action arising out of
the same accident. Plaintiff had nmade UNUM aware of both these
pendi ng actions. In February of 1995, UNUM notified plaintiff
that it intended to limt her eligibility for partial disability
benefits to a maxi mum of 24 nonths because it believed the
primary cause of her disability was psychol ogical and that she
woul d be expected to return to full tinme work within eight weeks.
Plaintiff clainms that both she and her doctors disagreed with
UNUM s assessnent of her situation.

As a result of that above nentioned di sagreenent, on or
about March 13, 1995, plaintiff revoked the full nedical
aut hori zation previously given to UNUM but agreed to provi de UNUM
with any nedical records it mght request. On April 13, 1995,
UNUM wote to plaintiff's attorney advising himthat a signed
medi cal aut horization would be required before UNUM coul d process
plaintiff's claim In response, plaintiff's attorney requested
that UNUM i nform himof the particular plan provisions which

required plaintiff to execute a nedical rel ease before claim



processing could occur. On April 21, 1995, UNUM i nfornmed
plaintiff's attorney that since it had a legal duty, it therefore
had a legal right to investigate clains submtted under the Plan
and that case | aw supported an insurer's right under appropriate
ci rcunstances to speak with nmedical providers. On May 3, 1995,
plaintiff's attorney informed UNUMin witing that plaintiff
would be willing to provide a nmedical release formfor all her
rel evant nedical records but would not expand the scope of that
rel ease until the conpletion of the workers' conpensation
hearing. That matter had originally been schedul ed to concl ude
on May 31, 1995 but was continued for further hearing until July
7, 1995

On June 8, 1995, plaintiff received a letter from UNUM
inform ng her that the signed authorization formwould be
requi red before the claimcould be properly reviewed. On June
22, 1995, plaintiff received a letter fromUNUM stating that the
aut hori zati on had not been received and that it would be required
before the claimcould be processed. On July 12, 1995, Tavares
received a third letter fromUNUM stating that the nedica
rel ease had not yet been received and unless it was received
before August 14, 1995, the file would be closed. On July 10,
1995, before the July 12 letter was received, plaintiff sent the
fully executed nedi cal authorization formto UNUM through her
counsel. On July 17, 1995, plaintiff received a letter from UNUM
acknow edgi ng recei pt of the medical authorization form On or

about August 15, 1995, Tavares received a letter from UNUM



term nating her benefits as foll ows:

We have been unable to investigate your claimfor

partial disability benefits because of a letter sent to

us on 3/13/95 revoking all authorizations fromyou to

enabl e us to obtain medical information and to speak

wi th your physicians. Because of your decision to

wi thhold this information fromus we cannot nake a

deci sion based on the information in your file about

your work capacity. There is conflicting information

in your file and we can't investigate this information

to the extent we need to.

: Therefore the letter sent to you on 7/12/95

stating that if we don't receive this authorization

fromyou by 8/ 14/95 then we will close your file is in

effect right away.
Plaintiff claims that at the tine of receipt of this letter, she
had no know edge of what UNUM neant when it referred to
"conflicting information” in her file. Additionally, she had
signed and sent the medical authorization formto UNUMas it had
requested and was only restricting direct contact with her
doctors until the depositions in the workers' conpensation
proceedi ng were conplete. By letter dated August 18, 1995,
Tavares appeal ed the term nation of benefits. On August 23,
1995, plaintiff was informed by UNUM t hat her claimwould be
forwarded to the Quality Review Section ("Quality Review') for an
inmpartial review as required by ERISA. That letter stated that
the review woul d be conpleted within 60 days fromreceipt of the
noti ce.

On Cctober 23, 1995, plaintiff's attorney infornmed UNUM t hat

since the deposition of one of her nedical providers, Dr. Justin
Nash, had been conpleted, plaintiff would now all ow UNUMto speak

directly with Dr. Nash. In response, UNUMs WIIiam Weks



("Weeks") sent a letter stating that although the decision to
term nate benefits was appropriate, the authorization to speak
with Dr. Nash would allow UNUMto effectively nanage the claim
therefore the file would be returned to the Benefits office for
further handling. On January 4, 1996, Weks wote an internal
menor andum docunenting the return of plaintiff's file from
Quality Review to the Benefits office for resunption of an
investigation of the claim On or about January 12, 1996, UNUM
advi sed Tavares that it was, in fact, resumng its investigation
of her claim

UNUM r equest ed addi tional nedical information from
plaintiff's attorney on January 23, 1996. On March 6, 1996, UNUM
was informed by plaintiff's attorney that the requested nedical
records were being collected and that the decision of the
Wor kers' Conpensation Court was not yet final. On March 22,
1996, UNUM recei ved copies of medical reports fromplaintiff's
attorney and al so copies of Dr. Nash's progress notes pertaining
to plaintiff's visits between January 4 and March 28, 1995.

On April 18, UNUMsent a letter to plaintiff informng her
that they needed proof of continued disability and regul ar
attendance of a physician within 30 days fromthe date of the
letter, otherwise the file would be closed. A Functional
Capacity Eval uation Follow Up Report, as of April 18, 1996, was
received by UNUM fromDr. M chael MDonal d of the Donl ey
Rehabilitation Center on April 30, 1996. By April 22, 1996, UNUM

had al so received plaintiff's supplenental statenent.



On April 22, 1996, however, UNUM again issued a letter
stating that the benefits were termnated. This tine the letter
stated that the benefits would not be paid because the
restrictions that plaintiff's physician had placed on her,

i ncluding no overhead lifting or lifting in excess of twenty
pounds, were not part of her bookkeeping duties. Therefore, she
was not "disabl ed" under the ternms of the policy. The letter
sai d not hing about her claimfor partial disability benefits or
whet her the restrictions would entitle her to such benefits under
the Plan. On May 6, 1996, after investigation and revi ew of
addi ti onal nedical and functional capacity information, UNUM sent
another letter to plaintiff informng her that it would not
reverse its previous decision to revoke benefits. On My 7,
1996, plaintiff appeal ed that determ nation. Soon after, UNUM
notified plaintiff that her file had been sent to Quality Review.
According to the record, no subsequent review occurred.

The present action was commenced on Cctober 25, 1996.

Def endant has noved for sunmmary judgnment and plaintiff has filed
a cross notion for partial summary judgnment. Plaintiff presently
requests a finding that the term nation of benefits was in
violation of ERI SA and that she is entitled to restatenent of the
partial disability benefits retroactively to the date when
benefits were term nated by UNUM After hearing oral argunents,
the Court took these cross notions under advisenment. The matter
is now in order for decision.

1. St andard of Revi ew



UNUM has brought a summary judgnent notion pursuant to Rule
56(c) of the Federal Rules of G vil Procedure, which sets forth
the standard for ruling on sumary judgnent notions:

The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Therefore, the critical inquiry is whether a genuine issue of
material fact exists. "Material facts are those 'that m ght

affect the outcone of the suit under the governing | aw.

Morrisey v. Boston Five Cent Sav. Bank, 54 F.3d 27,31 (1st Cr

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine "if the
evidence is such that a reasonable jury could return a verdict
for the non noving party."'" Id.

On a notion for summary judgnment, the Court rnust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. Continental Casualty Co. v. Canadian

Universal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991). At the

sumary judgnent stage, there is "no roomfor credibility

determ nations, no roomfor the neasured wei ghing of conflicting
evi dence such as the trial process entails, no roomfor the judge
to superinpose his own ideas of probability and |ikelihood."

Greenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). Simlarly, "[s]unmary judgnment is not

appropriate nerely because the facts offered by the noving party



seem nost pl ausi bl e, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Elec. Co., 777 F

Supp. 167, 169 (D.R 1. 1991).

Since plaintiff's cross notion requests |ess than ful
relief, inreality, this is a notion pursuant to Rule 56(d) of
the Federal Rules of Civil Procedure. Such a notion is separate
and distinct froma notion for summary judgnent, discussed in
Rul e 56(c), although the two are often inproperly referred to
i nterchangeably. Rule 56(d) "establishes a procedural nechani sm
whereby a district court can . . . wth the acquiescence of the

parties, narrow the factual issues for trial" Rivera-Flores v.

Puerto Rico Tel ephone Co., 64 F.3d 742, 747 (1st Cir. 1995). The

rule itself states the foll ow ng

| f on notion under this rule judgnment is not rendered
upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the
notion, by exam ning the pleadings and the evidence
before it and by interrogating counsel, shall if
practicable ascertain what material facts exist w thout
substantial controversy and what material facts are
actually and in good faith controverted. It shal

t her eupon nake an order specifying the facts that
appear w thout substantial controversy, including the
extent to which the anount of the danages or ot her
relief is not in controversy, and directing such
further proceedings in the action as are just. Upon
the trial of the action the facts so specified shall be
deened established, and the trial shall be conducted
accordingly.

Fed. R Cv. P. 56(d). The standard for ruling on a Rule 56(d)
notion is "identical to that depl oyed when considering a sumary

j udgnment notion under Rule 56(c)." URI Cogeneration Partners

L.P. v. Board of Governors for Hi gher Education, 915 F. Supp.

1267, 1279 (D.R 1. 1996) (citing Flanders & Medeiros Inc. v.

10



Bogosi an, 868 F. Supp.. 412, 417 (D.R 1. 1994)). Therefore, the
standard of review for both notions is the sane.

This case is further conplicated by the fact that the action
is governed by ERISA since it involves a claimfor benefits under
an enpl oyer-provided plan. Wile ERISA itself nandates no
specific standard of review, courts have cone to review these
cases under either an "arbitrary and capricious” or "de novo"
standard, depending on the |evel of discretion the plan vests in

the plan adm nistrator. see Firestone Tire and Rubber Co. V.

Bruch, 489 U. S. 101 (1989). An "arbitrary and capri ci ous”
standard is highly deferential and requires that the

adm nistrator's deci sion be upheld as long as it is ""rational in
light of the plan's provision', as well as, reasonable with no

abuse of discretion." Guady v. The Paul Revere Life Ins. Co.

No. 96-604L, 1998 W. 293731, *5 (D.RI. June 1, 1998), citing

Coleman v. Metropolitan Life Ins. Co., 919 F. Supp. 573, 581
(D.R 1. 1996) (quoting Perry v. United Food and Conmercial Wrkers

District Unions 405 and 442, 64 F.3d 238, 242 (6th Gr. 1995)).

A de novo review, as the First Crcuit stated in Allen v. Adage,

Inc., 967 F. 2d 695, 701 (1st Cr. 1992), "looks to the |anguage
of the plan (supplenented in appropriate cases by evidence
essential to resolving a relevant anmbiguity), not to any one
party's interpretation of that |anguage.” This witer recently

di scussed what standard of review is appropriate in various ERI SA
cases at length in G ady.

The U. S. Suprenme Court has determ ned that the standard of

11



review for chall enges of ERI SA benefit claimdenials based on
interpretations of plan provisions should be de novo unless the
"benefit plan gives to the adm nistrator or fiduciary

di scretionary authority to determne eligibility for benefits or
to construe the terns of the plan.” Gady, 1998 W. 293731, at
*5, quoting Bruch, 489 U. S. at 115. In Grady, this Court

concl uded that the Bruch holding also applies to fact-based ERI SA

benefit denials challenged under 29 U S.C. 81132 (a)(1)(b).

G ady, 1998 WL 293731, at *10. Thus, it does not natter whether

the term nation of benefits was based on an interpretation of

pl an provisions or on factual determ nations. The standard of

review w || vary only dependi ng on whether the plan adm nistrator

was granted discretionary authority by the particular plan.
Courts after Bruch have struggled to establish guidelines

for when a plan gives discretionary authority to the

adm nistrator. It is settled that the discretionary authority

must be found in clear, plain |language, Id.,at *11, citing Allen,

967 F.2d at 697-98; Bellino v. Schlunberger Technol ogies, Inc.,

944 F.2d 26, 29 (1st Cr. 1991); deary v. Knapp Shoes, Inc., 924

F. Supp. 309, 313 (D. Mass. 1996). The confusion arises in
determ ni ng what constitutes clear |anguage. As this Court noted
recently,
.o [a] finding of this express authority does not
hi nge on a policy's use of any magi ¢ words such as
"discretion'. The policy must, however, set forth
terms sufficient such that it can reasonably be found
t hat such power and discretion has been conferred.

Grady, 1998 W. 293731, at *11, quoting Col eman, 919 F. Supp. at

12



580 (D.R 1. 1996)(internal citations omtted).®> One nust be
careful to distinguish between "garden-variety contract terns
speci fying the procedure by which clains are to be processed, and
by which the [p]olicy is to be adm nistered,” G ady, 1998 W
293731, at *12, and contract terns which clearly and expressly
grant full discretionary authority. "It would require a | ogical

| eap of Aynpic proportions to find that [garden-variety]

provi sions give defendant the last word in interpreting the
contract, or in determining eligibility for benefits.” Id.

The difference is between a contract which expresses an
agreenent that one party has power to nake certain determ nations
under the contract and one which expresses an agreenent that one
party's determ nations under the contract will be final and
bi ndi ng. Although a seemngly small technical difference, the
practical and legal inplications are significant. Inasnuch as it
woul d be a sinple task to add the appropriate | anguage to a
contract to expressly clarify that the determ nations shoul d be

final and binding, courts, therefore, should hesitate before

‘G ady cited the followi ng as an exanpl e of |anguage
granting such discretionary authority to the adm nistrator:
... power "'to interpret and construe the Plan, [and]
to determine all questions of eligibility and the
status and rights of the Participants'", and providing
that "all decisions of the adm nistrator 'shall, to the
extent not inconsistent with provisions of the Plan, be
final and conclusive and bindi ng upon all persons
having an interest in the Plan.""

G ady, 1998 W. 293731, at *11, citing Coleman, 919 F. Supp. at
580, (quoting Block v. Pitney Bowes, 952 F.2d 1450, 1452-53 (D.C.
Cr. 1992)).

13



finding such power to be inpliedly granted by ot herw se ordinary
contract terns.

In MIller v. Metropolitan Life Ins. Co., 925 F. 2d 979 (6th

Cr. 1991), the follow ng plan | anguage conferred di scretion:
An Enpl oyee shall be deened to be totally disabled
[and, therefore, entitled to benefits,] only if that
Enpl oyee i s not engaged in regul ar enpl oynment or
occupation for rermuneration or profit and, on the basis
of nedi cal evidence satisfactory to the Insurance
Conpany .

Id. at 983. In Block, the plan expressly conferred ful

di scretionary authority upon the admnistrator as it granted the

adm ni strator "power to interpret and construe the Plan, [and] to

determne all questions of eligibility and the status and rights

of [p]larticipants” Block, 952 F.2d at 1452-53. It also stated

that all decisions of the admnistrator "shall, to the extent not

i nconsistent with the provisions of the Plan, be final and

concl usi ve and bi nding upon all persons having an interest in the

plan.” Id. at 1453. In De Nobel v. Vitro Corp., 885 F.2d 1180,

(4th Cr. 1989), the Court determned that the adm nistrator's
di scretionary authority arose fromits power "[t]o determ ne al
benefits and resolve all questions pertaining to the
adm nistration, interpretation and application of Plan
provisions" Id. at 1186 (enphasis omtted).

Here, UNUM nakes an nunber of argunents in an attenpt to
convince the Court that the Plan vests the requisite
di scretionary authority in the adm nistrator such that the
"arbitrary and capricious” standard of review should apply.
Conmparing the | anguage of the Plan's | anguage to other plans

14



whi ch have been found to contain explicit discretion-granting
| anguage, this Court concludes such authority is |acking here.

UNUM first argues that as the Plan establishes UNUM as a
fiduciary, and the Plan charges the fiduciary with claim
eval uati on and determ nation responsibility, UNUMtherefore has
full and binding discretionary authority. The ERI SA statute
itself provides that benefit plan fiduciaries will be granted
authority to control and nanage the operation and adm nistration
of the plan. 29 U S . C 81102(a)(1). The Court in Bruch,
nonet hel ess, saw the need to distinguish between a plan which
grants full discretion and one which does not. Therefore, an
express grant of discretion clearly does not occur sinply by
virtue of a grant of power to the fiduciary to adm nister and
operate the plan. To hold that any provision of a plan which
requires the admnistrator to make a determ nation thus creates
an express grant of discretionary authority essentially would be
tantamount to saying that all plans should be reviewed accordi ng
to the arbitrary and capricious standard of review. This sinply
is not so.

UNUM al so argues that the Plan vests authority in UNUMto
assess the sufficiency of the claimnt's subm ssion of proof of
claimas the Plan contains mninmmrequirenments for such a
subm ssion. The argunent that such a proof of claimprovision
vests discretionary authority in the fiduciary is not novel. In

Bounds . Bell Atlantic Enterprises Flexible Long-Term

D sability Plan,32 F.3d 337 (8th Cir. 1994), the Court held that

15



a simlar proof of claimprovision did not anount to a grant of
di scretion sufficient to warrant the use of the arbitrary and
capricious standard, because the provision itself did not contain
"explicit discretion granting |anguage."” 1d. at 339.
Simlarly, in Ceary, the Court determ ned that since the proof
of claimprovision nerely required that evidence of the | oss be
presented, there was no discretion expressly conferred. 924 F.
Supp. at 312-13.

The Plan's requirenments regarding a proof of claimare as
foll ows:

[ ai mant] nust give us proof of claimno |ater than 90
days after the end of the elimnation period.

If it is not possible for [claimant] to give us proof
within these tine limts, it nust be given as soon as
reasonably possible. But [clainmant] may not give proof
| ater than one year after the tinme it is otherw se
required.

[ A ai mant] nust give us proof of continued disability
and regul ar attendance of a physician within 30 days of
the date we request the proof.

The proof nust cover:
1) the date disability started;
2) the cause of disability; and
3) how serious the disability is.
Furthernore, the Plan requires that:
We, at our expense, will have the right and opportunity

to have an enpl oyee, whose injury or sickness is the
basis of claim

1. exam ned by a physician, other health

prof essional, or vocational expert of our choice;
and/ or

2. i nterviewed by an aut horized Conpany

representative. This right may be used as often as
reasonabl y required.

16



Such | anguage does not expressly confer final and binding
di scretionary authority upon the admnistrator; it is nerely a
recital of the guidelines which nmust be followed before the claim
can be processed. Although UNUM has deci si on- maki ng power under
the Plan that does not nean that it has full discretionary
authority expressly granted to it by the Plan. Cearly, an
exam nation of the |anguage used in the Plan confirns that
conclusion. This Court agrees with the reasoning and hol di ngs of
Cleary and Bounds and concludes that the proof of claimprovision
here does not explicitly grant final discretionary authority to
UNUM

Finally, UNUM argues that final decision-making authority is
granted because the Plan states that after a review of the claim
"the final decision on review shall be furnished in witing..."
to the claimant. Again, although UNUM nay nake a "final"
decision in the sense that it is UNUMs | ast decision on the
matter, that does not nmean, and the Plan does not clearly state
that it will nean, that UNUM s decision is the final decision on
the matter, precluding review by any other admnistrative or
| egal body. If the Plan intended to give UNUM final decision
maki ng power, it would and should have stated so clearly, rather
than | eave that to interpretation. This is another exanple of
UNUM s attenpt to pass off garden-variety ternms as provisions
that are intended to specifically convey full and fi nal
di scretionary authority. There are significant |egal

consequences that flow fromgranting such authority and this

17



Court will not interpret ambiguous terns as a cl ear expression of
the grant of such authority.

Therefore, for the reasons stated above, this Court
concludes that the Plan in question does not clearly or expressly
convey final discretionary authority to UNUM Thus, the Court
will review the decision to termnate plaintiff's benefits
according to the de novo standard of review.

V. Discussion

Plaintiff asserts that the August 15, 1995 revocation of her
benefits was i nproper because it was based on an erroneous
factual predicate and al so because the notice of term nation was
insufficient under the ternms of ERISA. Plaintiff also argues
that the April 22, 1996 termnation |etter was inproper because
UNUM failed to cite to the provisions of the Plan under which the
cl ai mwas brought and al so because UNUM subsequently failed to
provide plaintiff with a tinely review of the decision, as
required by ERI SA

A The August 15, 1995 Term nati on

Plaintiff clains that her benefits should be reinstated from
the tinme UNUMterm nated her previously approved benefits on
August 15, 1995. She argues that the term nation was i nproper
because the reasons given for termnation were factually
unsupported and , in addition, the notice plaintiff received
inform ng her of the term nation was not in conpliance with
ERISA. If the notice was illegal because of nonconpliance with

29 U.S.C. 81132(a)(1)(B), the Court can award plaintiff the

18



benefits inproperly withheld, regardl ess of whether the reasons
for term nation were factually accurate.

1. ERI SA Conpl i ance

The ERI SA statute and the regul ations applicable thereto
require that adequate notice, in conpliance with the regul ations,
be given to each cl ai mant upon denial or termi nation of benefits
and that the claimnt be given a reasonabl e opportunity for ful
and fair review by the fiduciary denying the claim 29 U S.C.

8§1133.° The statute and the regulations are intended to insure a

%29 U.S.C. 1133 provides, in relevant part, that
every enpl oyee benefit plan shal

(1) provide adequate notice in witing to any

partici pant or beneficiary whose claimfor benefits
under the plan has been denied, setting forth the
specific reasons for such denial, witten in a manner
cal cul ated to be understood by participant and

(2) afford a reasonable opportunity to any partici pant
whose claimfor benefits has been denied for a full and
fair review by the naned fiduciary of the decision
denying the claim

The regul ations, 29 C F. R 82560.503-1(f) provide that the
witten notice shall contain the foll ow ng information

(1) the specific reason or reasons for the denial;

(2) specific reference to the pertinent plan provisions
on which the denial is based;

(3) a description of any additional material or

i nformati on necessary for the claimnt to perfect the
cl ai mand an expl anation of why such material or
information is necessary; and

(4) appropriate information as to the steps to be taken
if the participant or beneficiary wi shes to submt his
or her claimfor review

29 C.F. R 82560.503-1(h)(1) provides the follow ng:
(i) A decision by an appropriate named fiduciary shal
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meani ngf ul review of the decision by guaranteeing that the
claimant is fully aware of the reasons for the term nation of
benefits and what, if anything, can be done to correct the

deficiency in the claim See Halpin v. WW G ainger, Inc., 962

F.2d 685 (7th Cr. 1992).
Many courts have found that term nation letters which fai
to indicate with specificity the informati on needed to contest

the termnation are insufficient to satisfy 81133. See Donatao

V. Metropolitan Life Ins. Co., 19 F.3d 375 (7th Cr. 1994)(notice

failed to conply with ERISA as it did not explain why nmaterial in
claimant's nedical file did not substantiate her claimand failed
to give description of type of additional information that would
be required to perfect claimand why such information would be

needed); Wlfe v. J.C_ Penney Co., Inc., 710 F.2d 388 (7th Cr

1983) (81133 not conplied with when reason given for denial was a
conclusion and the insurer failed to indicate type of information

whi ch cl ai mant shoul d have supplied.); Jorstad v. Connecti cut

Gen. Life Ins. Co., 844 F. Supp. 46 (D. Mass. 1994) (sparse or

concl usory reasons for denial of benefits is insufficient and

fails to conport with ERISA's requirenents).

be made pronptly, and shall not ordinarily be nade

| ater than 60 days after the plan's receipt of a
request for review, unless special circunstances (such
as the need to hold a hearing, if the plan procedure
provides for a hearing) require an extension of tine
for processing, in which case a decision shall be
rendered as soon as possible, but not l|ater than 120
days after receipt of a request for review
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The letter plaintiff received from UNUM on August 15, 1995
was intended to provide her with notice of term nation of
benefits and stated the foll ow ng:

We have been unable to investigate your claimfor parti al
disability benefits because of a letter sent to us on

3/ 13/ 95 revoking all authorizations fromyou to enable us to
obtain medical information and to speak with your

physi ci ans. Because of your decision to withhold this
information fromus we cannot nake a deci sion based on the
information in your file about your work capacity. There is
conflicting information in your file and we can't
investigate this to the extent we need to.

We agreed to wait for this nedical release until you had
your workers conpensation hearing on 5/31/95. This hearing
was pushed ahead to 9/13/95 and this authorization is still
revoked. We agreed to discontinue our investigation for two
nmont hs but stretching this to six nonths is unreasonabl e.

We have expressed this to Atty. Kevin Bowen and stil

haven't received the authorization we need to continue to
investigate this disability claim Therefore the letter
sent to you on 7/12/95 stating that if we don't receive this
aut hori zation fromyou by 8/ 14/95 then we will close your
fileis in effect right away.

. . . If you do not agree with our decision, you may have it

revi ewed. Should you desire a review, you nust send a

ﬁgiFten request, within 60 days of receipt of this notice,
The notice indicates that the specific reason for the term nation
of Tavares' benefits was her failure to provide UNUMw th the
necessary authorization form thus making it inpossible for UNUM
to fully investigate her claimsince there was conflicting
information in her file. UNUM states that benefits are being
termnated in accordance with the letter dated July 12, 1995. The
July 12 letter indicated that benefits would term nate if the
aut hori zation formwas not signed by plaintiff and sent to UNUM
by August 14, 1995. There is, however, a letter fromUNUMto
Tavares dated July 17, 1995, which acknow edges recei pt of the
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requested authorization formand states that the only additional
information required relates to the workers' conpensation

heari ng. The August 15, 1995 termination letter clearly inplies
that the benefits are being cancel ed because the authorization
was never received. Plaintiff was justifiably confused by this
letter for she had in her possession a signed acknow edgnent of
recei pt of the authorization. UNUM now attenpts to argue that
the termnation letter clearly indicates that the signed

aut hori zati on was not enough because UNUM was not able to speak
directly with plaintiff's doctors. This is not evident fromthe
letter or the context out of which the letter arose. |f UNUM
nmeant to say that the benefits were being term nated because UNUM
was not able to speak with plaintiff's doctors, it could have
easily so specified inits letter. It clearly failed to do so.

Additionally, UNUMs letter clains that there was
conflicting information in plaintiff's file, yet it gives no
specifics as to the nature of the conflicting informati on or what
plaintiff would need to produce to resolve the confusion. The
record reflects nunerous attenpts by plaintiff, through her
attorney, to find out fromUNUMthe specifics of the "conflicting
information" and that information was never received.

Reading UNUMs term nation of benefits letter against the
factual background of this case would | eave even the nost | ogi cal
of thinkers confused. There is a heavy burden on the
adm nistrator to provide a clear and understandabl e expl anati on

for its actions along with a clear specification of the
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i nformati on needed to correct the problens or inconsistencies, if
any. UNUM s August 15, 1995 notice of term nation cannot be
deened to satisfy these requirenments and, thus, constitutes an

i nadequate notice under 81133. For this reason alone it is
legally invalid and did not effect a term nation of benefits.

2. Factual Validity of the Reasons G ven for Term nation

In addition, UNUM s factual reason for termnation is
unsupportable. Inits brief, UNUMstates that "UNUM termn nat ed
benefits because [plaintiff] had revoked UNUM s authorization to
di scuss her nedical and psychol ogi cal progress with her nedical
service providers.” After a review of the facts and the
applicable law, this Court concludes that even if the notice had
conplied with ERISA' s requirenents, the term nation of benefits
was i nproper under the Pl an.

As UNUM acknow edged, plaintiff signed the authorization
formsent by UNUM Nothing in that authorization provides
specifically that UNUMw || have the right to speak directly with
any nedi cal provider or doctor; it only refers to UNUMs ability
to access records or information regarding the claimant and
authorizes the provider to release such information to UNUM
UNUM was granted full access to plaintiff's nedical information
and records. Due to the issues which arose between UNUM and
plaintiff and the specifics of the situation, including an
ongoi ng workers' conpensation proceeding, plaintiff refused to
allow UNUMto speak directly with her doctors until sone of those

i ssues were resolved. This, as UNUM was aware, was not a
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per manent prohibition. By allowing UNUMfull access to any
records or information it m ght need, but prohibiting direct
contact with the doctors during the pendency of a related | egal
proceedi ng, plaintiff was not violating any Plan provisions or
impeding UNUMs ability to investigate her claim Nonet hel ess,
UNUM t erm nated her benefits and now clains that UNUMs inability
to speak directly with her doctors prohibited UNUM from
conpleting the claiminvestigation. Yet when asked where this
all eged right to speak with the doctors origi nated, UNUM vaguel y
referenced "case law.”" UNUM has never cited a specific case or a
provision in the Plan or the ternms of the authorization formto
support this claimed right, either to plaintiff's attorney or
this Court. This Court can find no case | aw which specifically
supports UNUM s uni que proposition. The Plan itself does not
grant such authority to UNUM its only requirenment is that UNUM
be permtted to have plaintiff submt to medical eval uation by
its physicians. There is no factual or |legal predicate to
support UNUMs claimthat it was entitled to term nate benefits
because plaintiff failed to allow UNUMto speak or interview her
doctors personally during the pendency of the workers'
conpensati on case. Thus, UNUM s basis for term nation of benefits
was Wt hout factual and | egal support.

B. The April 22, 1996 Term nation

In October of 1995, Dr. Nash's deposition in the workers'
conpensation matter was conpleted, and plaintiff allowed UNUMto

speak with himat that tinme. UNUMthen proceeded to uphold the
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initial termnation on the grounds that it had been unable to
speak with the doctor directly, but then returned the claimfile
to the Benefits office for further processing. After gathering
additional information, on April 22, 1996, UNUM agai n infornmed
plaintiff that the decision to term nate benefits was proper and
woul d be continued in effect. UNUM asserted new and different
grounds to justify the term nation of benefits at this point.
However, the notice given then, clearly, violated the provisions
of 81133 and the applicable regulations.

The April 22, 1996 letter states that UNUMis basing its
deci sion upon the "Disability" provision of the Plan, yet
plaintiff had requested or nade a claimfor benefits under the
"Partial Disability" section. Section 1133 and 29 C. F.R
§2560.503-1(f)(2) provide that the notice nust include the
specific provision upon which the plan adm nistrator is basing
its decision to term nate benefits. There is no nention in the
letter of April 22, 1996 of plaintiff's claimfor benefits under
the "Partial Disability" provision of the Plan. This is a
crucial error. This mstake also caused UNUMto fail to satisfy
ERI SA's requirenent that information needed to perfect the claim
be made known to the claimant. It is inpossible for plaintiff to
perceive in this situation what information would be needed to
perfect the clai mwhen the incorrect Plan provision is cited as
the basis for termnation. 29 C F.R 82560.503-1(f)(3).
Therefore, the notice requirenents of 81133 and the regul ati ons

clearly were not satisfied by this letter.
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After receiving the letter, plaintiff requested a review of
the decision in accordance with the regul ations set out in 29
C.F.R 2560.503-1(g). The ERISA regul ations require that such a
revi ew be conducted by the plan adm nistrator within 60 days of
recei pt of request for hearing. 29 C.F.R 82560.503-1(h)(1).
Under special circunstances, when such circunstances are nade
known to the participant, the adm nistrator nay have 120 days to
conplete a review. 1d. As of today, over two years after
plaintiff requested the review, no such review or hearing has
occurred. Again, UNUM has failed to conply with the mandates of
ERI SA.

For all the reasons di scussed above, it is evident that
UNUM s term nation of plaintiff's benefits was illegal and, thus,
i neffective. Consequently, defendant's notion for sumary
judgnment is denied and plaintiff's notion for partial sumary
judgnment is granted in part.

C. Renedi es

When a violation of the notice requirenents of ERI SA has
occurred, it is within the discretion of the Court to determ ne
whet her to remand the case to the decision-making body, offering
it an opportunity to correct the procedural deficiencies, or

order a reinstatenent of benefits. See Hal pin, 962 F.2d 685. I n

a case such as this, where UNUMs actions have deprived plaintiff
of benefits for an extended period of tine, delayed the case
unnecessarily and violated nore than one of ERI SA' s requirenents

on nore than one occasion, it would be unfair to plaintiff to
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gi ve UNUM anot her chance to correct its procedural deficiencies
and force her to resubmt to its review board for further
evaluation. This Court, thus, declares that the term nation was
i mproper and illegal.

Therefore, the issue of wongful term nation has been
resolved. Wiat remains for determnation is whether plaintiff
has ceased to be partially disabled within the nmeaning of the
Plan since the ineffective attenpt at termnation. The bench
trial of this matter will focus on that issue.

It is evident that plaintiff will be entitled to a noney
judgnment for the | oss of her benefits for the appropriate period.
In addition, as this Court noted in Grady, ERI SA provides for
postjudgnment interest calculated at the federal rate, but
prejudgenent interest is left to the discretion of the Court.
Grady, 1998 W. 293731 at *19. The question of whether to award
prejudgnent interest, and if so, at what rate and over what
period of tinme, nust be addressed at trial. Plaintiff has al so
requested attorneys fees, which are provided for in 29 U S. C
81132(g). That matter should also be resolved at trial. As this
Court concluded in Grady, the scope of de novo review is such
that the Court may consider evidence relating to the clai mwhich
was not before the plan adm nistrator at the time of its decision
to term nate benefits. 1998 W. 293731 at *13. Therefore, the
evi dence the Court may consider during the trial will not be
[imted to that which was before UNUM at the tine it nmade the

decisions to termnate plaintiff's benefits.
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The parties will have 60 days fromthe date hereof to
conpl ete discovery in this case and 30 days thereafter to file
their pre-trial menoranda addressing these issues, then a bench
trial will be schedul ed.
V. Concl usion

For the reasons stated above, this Court concludes that UNUM
violated 29 U S.C. 81133 and the applicable regulations in
termnating plaintiff's partial disability benefits. Defendant's
notion for summary judgnent hereby is denied and plaintiff's
nmotion for partial summary judgnent is granted to the extent that
the Court declares that UNUM s purported term nati on of benefits
was illegal and of no effect. Pursuant to 29 U.S. C
8§1132(a)(1)(B), UNUMis liable to plaintiff for partial
disability benefits under the Plan fromthe initial date of
term nation, August 15, 1995, until plaintiff is found to be no
| onger partially disabled. The anpunt of benefits owed, al ong
with the amount, if any, of prejudgnent interest and/or

attorney's fees and costs to be included in the judgnment wll be

determned at trial. No judgment will enter until the Court
resolves all these issues at trial

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Sept enber , 1998

28



